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314 ST. THOMAS LAW REVIEW [Vol. 8

THE DEATH OF RULES:
HOW POLITICS IS SUFFOCATING FLORIDA

STEPHEN T. MAHER·

Common sense is the deposit ofprejudice laid down
in the mind before the age of eighteen.••

I. INTRODUCTION

The Florida Legislature tried to shape and pass a bill to "reform"
administr..ative procedure in Florida in both the 19931 and 19942 legis
lative sessions. These actions. though failing to produce legislation,
were the subject of numerous law review articles.3 The Legislature
finally succeeded in passing major amendmeilts4 to the Florida Admin
istrative Procedure Act CAPA)5 in the 1995 legislative session, but the
bill was vetoed by Governor Lawton Chiles.6 As the 1996 legislative

* Stephen T. Maher is a lawyer and legal educator. He has written extensively on the
Florida Administrative Procedure Act (APA). His latest law review article on the subject. Get
ting Into the Act. is part of a five article symposium he organized in the Florida State
University Law Review to discuss efforts to amend the Florida APA during the 1994 Legisla
tive Session. Stephen T. Maher. Getting Into the Act. 22 FLA. ST. U. L. REv. 277 (1994).

** JONAlHAN GREEN. MORROW'S INTERNATIONAL DICTIONARY OF CONTEMPORARY Quo
TATIONS 132 (1982) (quoting Albert Einstein).

1. FLA. LEGIS., FINAL LEGISLATIVE BILL INFORMATION. 1993 Reg. Sess.• HISTORY OF
SENATE BILLS at 312, SB 536 {hereinafter 1993 BILL INFO.].

2. FLA. LEGIS., FINAL LEGISLATIVE BILL INFORMATION, 1994 Leg. Sess., HISTORY OF
SENATE BILLS at 274, 373, SB 536 {hereinafter 1994 BILL INFO.].

3. See. e.g.. A Symposium on the Florida Administrative Procedure Act, 22 FtA. ST. U.
L. REV. 243 (1994). including Stephen T. Maher. Five Easy Pieces on Changing the F/orida
APA: An Introduction to the Symposium. 22 FLA. ST. U. L. REV. 243 (1994); F. Scan Boyd.
A Trave/er·s Guide fOr the Road to Reform. 22 FLA. ST. U. L. REV. 247 (1994); Stephen T.
Maher, Getting Into the Act, 22 FLA. ST. U. L. REV. 277 (1994) [hereinafter Maher, Into the
Act]; Sally Bond Mann, Reforming the APA: Legis/ative Adventures in the Labyrinth, 22 FLA.
ST. U. L. REv. 307 (1994); Lawrence E. Sellers, Jr., /994 Proposals fOr Rulemaking Reform.
22 FLA. ST. U. L. REV. 327 (1994); David Gluckman. 1994 APA Legislation: The History. the
Reasons. the Results. 22 FLA. ST. U. L. REV. 345 (1994); A Brief History of Selected APA
Bills in the 1994 Session, 22 FLA. ST. U. L. REv. 355 app. (1994) [hereinafter Brief History];
see a/so Sally Bond Mann, Legislative Reform of the Administrative Procedure Act: A Tale of
Two Committees. FLA. BJ•• JUly/Aug. 1994, at 57.

4. FLA. LEGIS., FINAL LEGISLATIVE BILL INFORMATION, 1995 Reg. Sess.. HISTORY OF
SENATE BILLS at 68, SB 536 [hereinafter 1995 BILL INFO].

5. FLA. STAT. chs. 120.50-.73 (1991).
6. 1995 BILL INFO., supra note 4.
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1996] THE DEATH OF RULES 315

session begins, the Florida APA remains significantly unchanged since
1992. Major changes in the administrative landscape have occurred.
The Governor, and not the Legislature~ has been responsible for these
changes.

Until recently, the Governor was not very involved in efforts to
reform administrative procedure in Florida. In 1993 and 1994, the Gov
ernor disagreed with such legislative proposals as those designed to
impose more burdensome rulemaking requirements on the executive
branch; however, he generally kept a low profile in the legislative
efforts to change the APA.' The proposals considered in 1993,8 19949

and 199510 were largely the product of legislative hearings and legisla
tive drafting efforts, which were aided by lobbyists eager to participate
in what seemed at the time to be a certain amendment of the APA.
When representatives from the Governor's office participated in legisla
tive forums in 1993 and 1994, they had little to add to the debate.

When no Florida APA bill passed in 1994, everyone expected
APA reform to be back on the agenda of the 1995 legislative session.
However, no one anticipated that, by the end of 1995, the Governor
would have seized the "reform." initiative from the Legislature, would
have vetoed bill 536-the APA reform bill which the legislature was
finally able to pass-and would have single-handedly changed the ad
ministrative landscape in Florida at the agency level.

7. Maher, Into The Act, supra note 3, at 282 n.14. Sally Bond Mann ascribed the Gov
ernor a more active role in 1994, but I disagree with that assessmenL ld. at 305.

8. )993 BilL JNFO~ supra note I.
9. 1994 BILL INFO., supra note 2.

10. 1995 BILL INFO•• supra note 4. CS/CS/SB 536 was the most significant APA legisla
tion of the session, but there were many other APA bills, some of which were adopted. HB
855, adopted as chapter 95-295, Laws of Florida, added section 120.54(18) to the Florida Stat
utes, requiring the Department of Environmental Protection. and in 1996. the Department of
AgriCUlture, to prepare risk impact statements on certain rules before they can be adopted. That
section became effective June 15. 1995. SB 2826 was adopted as chapter 95-328 and relates to
the Public Service Commission. It created section 120.57(5)(b), tc. prOVide that a PSC hearing
can only address issues in dispute. That section became effective July 1, 1995. Two revisor
bills were adopted, SB 596 as chapter 95-147 andSB 580 as chapter 95-280. The one bill
that was adopted that seems to echo one of the Governor's themes was SB 1390, adopted as
chapter 95-402. That provision requires regulating agencies to issue notices of noncompliance
for minor rule violations where it is reasonable to assume the violator was unaware of the rule
or unclear about how compliance could be achieved.

Many APA-related bills were not adopted during the 1995 session: SB 292; SB 482; SB
550; SB 772; SB 740; SB 806; SB 1324; SB 2114; SB 2678; HB 133; HB 373; HB 399; HB
637; HB 1309; HB 1347; HB 2029; HB 2543; HB 2587; HB 2615; HB 2631; HB 2633.
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II. THE EXECUTIVE STRIKES BACK

[Vol. 8 .

The Governor has shown increased interest in administrative law
issues since his narrow re-election victory in Novemberot 1994.11 On
the campaign trail, he heard first hand the frustration and hostility that
many people today feel toward government. This experience, coupled
with his reading of Philip Howard's The Death of Common Sense:·
How Law is Suffocating America,12 transformed both the Governor's
philosophy and his level of activism in the area of administrative law•.

Since late 1994, the Governor has joined the administrative law
debate in two ways. First, he called for the repeal of fifty percent of
published agency rules in Florida.13 That effort has been supported by
strong speeches decrying overregulation, by two executive orders that
directed agencies to conduct mass rule repeals and by a cabinet resolu
tion that contained similar directives.14 Second, the Governor vetoed a
proposed revision to the Florida APA that was passed by the Legisla
ture· during the 1995 session.ls The Governor particularly opposed sec
tions of the revision that increased the complexities of rulemaking and
was critical of the Legislature's failure to repeal the existing statutory
requirement that agencies adopt their policies as written, published
rules.

A. THE SPEECHES

On Tuesday, January 3, 1995, the Governor gave his inaugural
speech, during which he recounted the story of how government regu
lations had personally frustrated him and allowed him to understand the
plight of others frustrated with government.16

I have 200 acres of woods north of Tallahassee where I have an
old log cabin. I wanted to build a cook shack out back-wood
poles, tin roof. screened sides and an old stove.

11. The Governor won the election by 135,000 votes out of 4,206,659 votes cast.
<http://election.dos.state.fl.uslI994eleclgeneraVresultlgenrgov.htm>• (1994).

12. PHILIP K. HOWARD, THE DEATH OF COMMON SENSE: How LAW IS SUFFOCATING
AMERICA (1994).

13. Governor Lawton Chiles, Inaugural Speech (Jan. 3, 1995), reprinted in "Government
Don't Work." TALLAHASSEE DEMOCRAT. Jan. 4, 1995, at All [hereinafter Inaugural Speech];
see discussion infra part II.A.

14. See discussion infra part II.C.-D.
15. See discussion infra part IV.
16. Savannah Blackwell, Chiles' "Shack" Comment, TALLAHASSEE DEMOCRAT, Jan. 4,

1995, at ex.
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1996] THE DEATH OF RULES 317

I've been trying to get a permit for over a year. "You must have
plans," they say. But a cook shack is unusual; there are no regula
tions for one. So they ask: "Does it have a stove?" Yes. "Does it
have a toilet?" Yes.

"Well, the closest thing we have is a single-family residence; so it
needs steel tie-downs; it must withstand Andrew-type winds. etc."

The cost went from $15,000 to $65,000.

I've concluded the Lord gave me this problem so I could under
stand why people hate government so much.

Let's set as a goal to reduce the present rules and regulations by
50 percent within two years.17

The rationale behind this call for the repeal of literally thousands
of rules is that, while adopted over the years to assure fairness and
equal treatment and to prevent officials from acting in an arbitrary
manner, rules have grown to the point where they now deprive officials
of all decision-making authority. To restore the ability of government
officials to make decisions based upon common sense, the argument
goes, rules must be repealed and replaced with goals. These goals
should state the public policy to be accomplished., but not constrain
government officials in the same way that rules do.

Shortly thereafter, it was discovered that the Governor's "story
fails to fly as a tale of big, bad bureaucrats victimizing the little
guy."tE However, that did not slow down the Governor's attack on the
Florida Administrative Code. In fact, the rhetoric intensified. On the
opening day of the 1995 legislative session, Governor Chiles delivered
the State of the State speech to the Legislature. He "strapped [on] a

17. Inaugural Speech, supra note 13. at All.
18. About That Cook Shack . ..• TALLAHASSEE DEMOCRAT, Jan. 5, 1995.

As Chiles told it during his inaugural address TueSday, petty rulemakers not
only thwarted his plans for primitive cooking on his own land but also quadrupled
the cost of a simple structure. It turns out that not only did Chiles set up camp on
land that was ilIegaIly subdivided, but he also dug a well, put a roof on his cabin
and instaIled electricity-all without a permit.

The rules Chiles resists are all grounded in good-government logic. If rural
areas break into subdivisions willy-nilly. who pays the cost of construction roads and
sewers to serve them? You got it-taxpayers. When people build flimsy structures
that are dashed to pieces during floods and tornadoes, who picks up the tab? Again,
all of us other poor slobs at tax time.

Id. The article concludes that the true moral of the story is that "[t}hese are the laws. There's
no exemption for the Governor." Id.
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318 ST. THOMAS LAW REVIEW [Vol. 8

back brace," lifted 3,500 rules to the podium, and declared that it was
time "to slay the hydra-headed dragon of over-regulation."19 The Gov
ernor "challenged lawmakers to abolish thousands of regulations gov
erning every walk of life from hiking trails to hazardous waste by the
end of a 60-day session that opened Tuesday."20 This first page story
caught many by surprise, The Legislature, which had been working on
APA administrative law for years, found that the Governor had cap
tured its flag without changing a single statute.

B. THE BOOK

It is no secret that the philosophical underpinnings of the
Governor's rule repeal initiative can be found in Philip Howard's book,
The Death of Common Sense: How Law is Suffocating America.21

Horror "stories of inflexible rules, of pointless but costly regulations, of
bureaucratic paralysis and of conflicting demands for equality . . . "
abound in The Death Of Common Sense.22 "In fact, the repetition of
horror stories seems to be the organizing principle of Mr. Howard's
tract."23 It is "loaded with splendid examples of regulatory and legal
stupidity."24

Mr. Howard's answer to what ails government is simple: the death
of rules. And that is the straight and simple course upon which the
Governor has steered the ship of state for the last year. The Governor
has thrown caution to the wind on this untried course. He has ordered
agencies to repeal fifty percent (50%) of their rules, and that effort has
been proceeding for a year, largely without scrutiny from the Legisla
ture or from the public. This "shoot first, ask questions afterwards" ap
proach to administrative law refonn is in stark contrast with the
Legislature's open, but unproductive, efforts to amend the APA.

The adoption of Mr. Howard's prescription without debate or
critical assessment of his proposed remedy is hard to defend. A simple

19. Mark Silver et al., Chiles: Let's Lose Some Rules, MIAMI HERALD, Mar. 8, 1995, at
A1.

20. Id.
21. HOWARD, supra note 12. The Governor bought copies of the book at his personal

expense and handed them out in Tallahassee. He also invited Mr. Howard to Tallahassee to
speak, and he has publicly extolled the virtues of Mr. Howard's position.

22. Christopher Lehmann-Haupt, A Call to Deregulate US. Rules and Regulations, N.Y.
TIMES, Jan. 19, 1995, at 82 (book review).

23. Id.
24. Steven Hayward, The Death of Common Sense: How Law is Suffocating America,

REAsON, July 1995, at 70 (book review).
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reading of book reviews of The Death of Common Sense shows that
even those that praised Mr. Howard's book do not necessarily endorse
his proposed remedy-the mass repeal of agency rules. INC. magazine
bluntly criticized the absence of effective remedies in its review of The
Death of Common Sense.25 The review stated that "as illuminating as
the book is about the legal mess we've created, it is shockingly devoid
of remedies" and that "[w]e can only hope that someone else will
eventually come up with solutions as insightful as Howard's diagno
sis."26

Other reviews contain more detailed critiques of Mr. Howard's
proposed rule repeal remedy. In a review of the book appearing in the
Washington Monthly, the reviewer praised certain aspects of the book,
but disagreed strongly with its recommendation that the government
rely on general principles rather than legal rules:

The idea is that generality allows room for individual jUdgment
and commonsense. But what, exactly, is the nature of a legal
"principle"? In the hands of law professors like Ronald Dworkin
(to whom Howard refers approvingly) "principles," such as the
idea that religious belief can't serve as a basis for public policy,
are exactly the kinds of abstract strictures that have driven govern
ment to the imprudent, suffocating extremes that Howard criticizes.
Indeed, many of the detailed, unrealistic administrative rules that
he describes exist because Congress has enacted very general, un
qualified standards in statutes governing areas like environmental
protection and worker safety. General principles will allow sensible
judgments and individual initiative only if we substitute different
and less ambitious principles for the ones that are presently making
Americans crazy.:!7

However, neither the Governor nor Mr. Howard advocate substantive
policy changes. They both embrace Mr. Howard's statement that ''the
problem with progressive government is technique rather than sub
stance.,,28 The Governor seeks to change the form of agency policy
from its present written, published form to an unwritten, unpublished
form.29

Even those who agree with Mr. Howard's assessment of the prob
lem, ''that bureaucratic rule has squeezed out human judgment and

25. George Gendron, The Death of Common Sense, INC., May 1995, at 1J (book review).
26. ld.
27. Robert F. Nagel, The Death of Common Sense. WASH. MONTHLY. JanJFeb. 1995, at

4S (book review).
28. ld,
29. See discussion infra part II,C,
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good sense by limiting discretion and reducing choice through cumber
some decision-making processes,"30 do not agree with his proposed
remedy-"'[r]elaxing a little and letting regulators use their judgement
is the only way to liberate our judgment.",31

His remedy doesn't succeed in resurrecting real common sense
about the matter: Once the premise of the regulatory state is ac
cepted, we are destined to end up with the outrages of bureaucratic
rule, no matter how wise and benign the administrators and no
matter how much discretion is allowed to mitigate the worst out
rages. (In fact, allowing true discretion to bureaucrats is arguably
worse than what we have now; aside from outright caprice, ad
ministrators will be hard·pressed to ·avoid political favoritism. Even
short of this problem, widening discretion might be an invitation
for the further aggrandizement of the role of "experts" in manag
ing society.Y2

The marked expansion in the scope of the unconstrained discretion
of bureaucrats, the increased possibility of political favoritism in agency
decisionmaking and the aggrandizement of the role of "experts" are all
clear deficiencies in the Governor's approach. However, no one has
challenged the Governor on these points. The popularity of Mr.
Howard's book, along with a general sense of shock at the
Legislature's loss of momentum in the area of administrative reform,
seem to have left legislators-who should at least be concerned about
these developments-at a loss in figuring out how to deal with the
Governor's initiative.

Even Mr. Howard himself seems to concede limitations in his rule
repeal prescription, limitations which the Governor has completely ig
nored while implementing this in Florida.

Mr. Howard at times oversells his grand theory that the answer to
everything is to throw out rulebooks in favor of discretion-with
accountability. Give government officials broad leeway, he argues,
then judge them on results. As he himself points out, though, this
advice works best in areas like procurement and personnel and less
well when the relevant leeway is leeway to throw the book at
private citizens for violating the letter or spirit of some rule.))

Nevertheless, the Governor has adopted Howard's message across the
board. Mass rule repeal has become the new patent medicine for all

30. Hayward. supra note 24. at 70.
31. Id. (quoting Mr. Howard).
32. Ill. (emphasis added).
33. Walter Olson. The Bard of Bureaucracy, MIAMI HERALD, Mar. 30. 1995, at A12.
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that ails Florida government.
The failure to closely examine the label on this strong medicine

before administering it to the State of Florida was perhaps the result of
the need for quick action to capture Mr. Howard's message before it
was captured by someone else. Mr. Howard's book "struck a national
nerve, soaring on the best-seIler list, and landing its author on
Oprah.n34 Many politicians of both parties tried to associate themselves
with Mr. Howard's message soon after the book was published. One
White House staffer was quoted as saying that "[w]e have to prevent
the· Republicans from capturing Phil Howard.H3S Senator Bob Dole in-··
vited Mr. Howard in for a "chat" and President Clinton "got Howard
to accompany him to a photo-op on cutting government red tape.,,36

However, the Govemor did more than give speeches that adopted
Mr. Howard's philosophy. He did more than invite Mr. Howard to
speak in Florida so others could hear the message first-hand. He did
more than buy copies of the book at his own expense and give them
out to many Floridians. The Governor issued executive orders to assure
that Mr. Howard's philosophy, flaws and all, would become the law in
Florida.

C. THE EXECUTIVE ORDERS

1. Executive Order 95-74

On February 27, 1995, the Governor issued Executive Order 95-
74.37 It states, in its "whereas" clauses, that "citizen frustration with
government is at an all-time high" and that "the frustration stems not
from the job government has set out to do, but the manner in which
government has gone about achieving that goal through a complex
system of overly-precise rules and regulations . . . .'>38 These assump
tions are critical to the remedy that the order prescribes. The order
attacks the form, rather than the substance, of rules, but the validity of
these assumptions is questionable at best. For example, these assump
tions do not prove true when applied to the facts of the Governor's
own cook shack story. There, it clearly appears that the Governor's
quarrel is with the job that government has set out to do-the prohibi-

34. Hayward, supra note 24, at 70.
35. Olson, supra note 33, at A12.
36. Hayward, supra note 24, at 70.
37. Fla. Exec. Order No. 95-74. at 1 (Feb. 27. 1995).
3!t /d.
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tion of flimsy structures-and not with the manner in which govern
ment has gone about regulating structures. This is true with many
people's ~frustration with government. People are angry that the govern
ment is telling them what to do-that they cannot use their property as
they want-not that this message happens to be written down in a rule.

Another ''whereas'' clause in the executive order asserts that "rules
have become increasingly confusing, complicated, and expensive for
both the regulated and the regulators,"39 suggesting that rules have be
come too burdensome and expensive for both these groups. If that is
the conclusion the order intends, the evidence suggests that it will be
strongly contested. by the Florida Legislature40 and others. For years,
and certainly since 1991, the Governor has taken the position that the
rulemaking requirements of the Florida APA are too burdensome and
expensive. In August, 1991. Lieutenant Governor Buddy MacKay out
lined the Governor's agenda for streamlining rulemaking, an agenda
that included the repeal of section 120.54(4), Florida Statutes,41 the
repeal of the economic impact standard requirement then provided in
section 120.54(1), Florida Statutes,42 and other changes designed to
insulate agencies from rule challenges.43 There was little interest in
that position in the Legislature at the time due to the widespread con
cern that agencies had ignored rulemaking requirements for too long. It
was time to require rulemaking, not to make it easier for agencies to
avoid the rule related remedies of the APA.44

The Governor has certainly never established his claims that
rulemaking is unduly burdensome or expensive for Florida agencies.
Making rules has costs, but that does not answer the question of
whether the costs, in context, are worth the money. There are clear
benefits, to the agency and to the public, in having written rules.4s

39. ld.
40. The APA legislation the Governor vetoed after the 1995 session demonstrates that the

Legislature does not agree that the existing rulemaking process is too complex or too burden
some, because that legislation contained provisions that would increase that complexity and bur
den.

41. FLA. STAT. ch. 120.54(4) (199]).
42. FLA. STAT. ch. 120.54(]) (199]).
43. Stephen T. Maher, Administrative Procedure Act Amendments: The 1991 and 1992

Amendments to the Florida Administrative Procedure Act, 20 FLA. ST. U. L. REv. 367, 409-10
(1992) [hereinafter Maher, APA Amendments).

44. ld. at 4]8-19.
45. The textbook advantages of ru]emaking over case-by-case adjudication are: 1) broad

public participation is encouraged in rulemaking but is rare in adjudication, 2) the procedure of
rulemaking (which resembles legislation) is better for policy development than the procedure of
case-by-case adjudication (which resembles trials), 3) rules apply policy prospectively, not ret-
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There is no proof that those benefits are outweighed by the administra
tive costs of rulemaking in Florida.46 Indeed, as published rules be
come accessible on the desktop of every home and office that has a
computer and a modem, a development that is now in progress,47 the
benefits of written, published rules can only increase.

Executive Order 95-74 proclaims that it is designed "to bring
common sense back to govemment."48 The "first action" recommended
is to "review and rid the Florida Administrative Code of unnecessary
rules.'~9 The order calls for agencies to identify rules that are to be
repealed by the Legislature or by. the agencies themselves. These rules
are identified in the following categories: 1) unnecessary, 2) obsolete,
3) organizational or procedural, 4) those that merely track statutory
language and 5) those adopted because astatute required the agency to
do so. Clearly, the repeal of rules in some of these categories requires
statutory changes. The present APA requires agencies to maintain orga
nizational and procedural rules.so Those and other rules required by
statute may not be repealed without a statutory .change. Also, it is not
necessarily a good idea to require strict adherence to blanket general
izations about what material does not belong in rules. For example,
there are times where rules might benefit from the inclusion of statuto
ry language in order to make them more coherent or complete.

The order recognizes that to reduce the size of the Florida Ad
ministrative Code without making massive policy changes, the order
will have to use a different definition of "rule" than the definition used

rospectively as adjudication does., 4) agency law made by rules affects all persons subject to its
terms at the same time and in the same way, 5) the procedure used in rulemaking is better
suited than the procedure used in adjudication for making essentially political decisions, 6) an
agency that decides to make law through rulemaking can set its own lawmaking agenda" rather
than be controlled by the happenstance of the cases that come before it, 7) it is ordinarily
more efficient for an agency to settle an issue definitively through rulemaking than to settle the
issue through litigation, 8) it is easier to locate and understand policy developed by rulemaking
than it is to locate and understand policy developed through adjudication, 9) it is far easier for
the executive and legislative· branches to conduct oversight of administrative agencies than to
promulgate their policies as rules. ARllIUR E. BONFIELD & MICHAEL ASIMOW, STATE AND

FEDERAL ADMINISTRATIVE LAW 258-59 (1989).
46. "[IJt is ordinarily more efficient for the agency to settle an issue definitively through a

rule than to litigate the same issue in numerous proceedings in order to accomplish that result."
[d. at 259.

47. The Florida Administrative Code will soon be available on the World Wide Web. The
Secretary of State has already made the Florida Administrative Weekly available on the Web.
<http://election.dos.state.fl.us>.

48. Fla. Exec. Order No. 95-74. at 1.
49. [d.
SO. PtA. STAT. ch. 120.53(1) (1995).
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in the APA. The APA defines a ''rule'' as "each agency statement of
general applicability that implements, interprets, or describes law or
policy or describes the organizatio~ procedure, or practice requirements
of an agency .•.."51 The order defines a "role," for its purposes, as
a section of the Florida Administrative Code.52

This seemingly small point is important because it shows that the
Governor understood, from the outset, that under the .APA, "rules"53
cannot be eliminated by simply removing them from the Florida Ad
ministrative Code. The APA purposely defines "roles" functionally,by
the effect they have in making people subject to government policy,
rather than by where that policy can be found. Thus, a memorandum
can be a "rule". under the APA provided it is used like a rule, even
though it is not published in the Code. Removing roles from the Code
does not cause them to cease being roles. If the policy in a repealed
rule is still being followed by the agency, the now unpublished policy
is still a ''role'' as defined by the" APA. Removing that rule from the
Code simply destroys the evidence.

;he executive order established a procedure to ensure that the
proposed repeals will be analyzed by the Governor's office and will be
provided "to the Legislature "for review and comment."54 There is little
evidence of either active involvement by the Legislature in the repeal
process or the executive branch attempts to facilitate such involvement.

2. Executive Order 95-256

The first executive order was followed by Executive Order 95
256.55 This second order expands on the theme introduced by the first.
In its "whereas" clauses, the second order attempts to establish a legal
justification for the frontal assault on rules that this and the earlier
order direct. It begins by attacking the wisdom and the constitutionality
of the statutes that require executive branch agencies to adopt rules that
have the force of law. The order gives special attention to section
120.535, Florida Statutes, which requires agencies to make policy in
most situations through written, published roles. The order calls this
requir~ment the "preeminent example" of the genre.56

51. FLA. STAT. ch. 120.52(16) (1995).
52. Fla. Exec. Order No. 95-74, at 2-3.
53.FLA. STAT. § 120.52(16) (1995).
54. Fla. Exec. Order No. 95-256, at I (Ju)y 12. 1995).
55. [d.
56. Jd.
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1996] THE DEATH OF RULES 325

The order claims that such statutes are constitutionally infirm,
because:

delegation to the executive branch by the Legislature of its authori
ty to make specific rules implementing laws has been upheld as
constitutional but the question of whether the Legislature can con
stitutionally order an executive branch agency to exercise legisla
tive authority by making rules with the force of law is unclear

57

The order builds on this constitutional argument by citing and quoting
Article II, Section 3 of· the Florida Constitution.58 This argument· is
also followed in the Governor's veto message, where he appeals to
some unspecified constitutional history in Florida and argues that it is
time:

to renew our commitment to the system envisioned by our state
constitution through its history of revisions: a system in which the
Legislatme charts the direction our state should take through broad
statements of policy and in which the executive branch makes
decisions in individual cases which best accomplish the goals the
Legislature has set.59

The Governor has not used this argument to mount a serious legal
challenge to the statutes with which he disagrees. Indeed, given this
argument's novelty-to adopt a charitable description-and this
argument's basic inconsistency with the fundamental interests of the
Governor's own agencies,60 it is unlikely he will press it too hard.61

Agencies can and do use their power to make rules that have the force
of law in order to facilitate the administration of programs that might
prove unmanageable if agency power were truly limited to a case-by
case adjUdication of every dispute.62 At the momentt the Governor's

57. Id. at 2.
58. FLA. CONST. art. 11. § 3 (the separation of powers clause).
59. Letter from Governor Lawton Chiles. Governor of Florida. to the Honorable Sandra B.

Mortham. Secretary of State (July ]2. 1995) (on file with author) [hereinafter Veto Message].
60. Without the power to adopt substantive rules. executive agencies would be limited to

case-by-case detenninations. In practice, this would be a nightmare for the agencies and a hard
ship on the public.

61. The Governor would be well advised to be careful what he wishes for. If the Legisla
ture gave the Governor his wish and withdrew. from executive agencies. all power to make
rules with the force of law. I predict the Governor would veto that legislation. or very quickly
wish that he had.

62. See, e.g., Weinberger v. Hynson. Wescott & Dunning. Inc.• 4]2 U.S. 609 (1973);
Weinberger II. Bentex Phannaceuticals. Inc.• 412 U.S. 645 (1973); Ames & McCraken. Framing
Regulatory Standards to Avoid Formal Adjudications: The FDA as a Case Study, 64 CAL. L.
REv. 14 (1976).

HeinOnline -- 8 St. Thorn. L. Rev. 325 1995-1996



326 ST. THOMAS LAW REVIEW [Vol. 8

constitutional argument seems more likely to be covering fire for the
Governor's assault on roles than a serious challenge to the status quo.

In this executive order, the Governor also explains that he:

perceivers] mandates by the Legislature to the executive agencies
to exercise legislative authority as being an effort by the legislature
to micromanage the whole government [and that this creates] a
proliferation of overly-precise rules, overwhelming red tape and
deprives agency decision-makers of the ability to exercise good
judgment and common sense.63

The Governor believes this is the reason that "people have become
suspicious and distrustful of all branches of government ...."64 He
suggests that&'thereal purpose of executive regulation is to achieve
sensible, simplified .governance without sacrificing fairness, openness,
notice and the opportunity to be heard, and to assure that common
sense is applied to every problem brought to any agency of the govern
ment.,,65

These generalizations, even where they are more evenly balanced,
do nothing to level the playing field in disputes between the people
and the bureaucracy. As I have explained in numerous articles,66 the
present requirement that agency policy be adopted as written, published
rules, and the present set of administrative remedies that are made
available in the Florida APA, such as rule challenge proceedings and
proceedings to require rulemaking, place real power in the hands of
ordinary people who must deal with the bureaucracy. The Governor's
plan is to replace those administrative remedies with political rhetoric.

Procedural safeguards, such as the rulemaking requirements cur
rently in force in Florid~67 are important for a number of reasons.
Procedural safeguards: 1) can keep agencies within the substantive
boundaries of their authority, 2) increase the probability that an agency
will hear all sides of the issue and select the most effective solution to
a problem, 3) enhance the political and public accountability of agen-

63. Fla. Exec. Order No. 95-256, at 2.
64. Id. This use of "the other branches are making us all look bad" theme is interesting

to longer tenn observers because it is the same theme that the Legislature used when it was
berating bureaucrats in legislative hearings held to support legislative refonn efforts during the
last few years. It appears that the shoe is now on the other branch.

65. Id. at 3.
'66. Maher, Into the Act, supra note 3; Maher, APA Amendments, supra note 43; Stephen

T. Maher, We're No Angels: Rulemaking and Judicial Review in Florida, 18 FLA. ST. U. L.
REv. 767 (1991) {hereinafter Maher. No Angels].

67. FLA. STAT. chs. 120.54(3), .54(4), .54(17), .56 (1995).
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cies, 4) reduce the potential for the use of agencies as vehicles for
political patronage or punishments, and 5) enhance public acceptance of
government decisions.68 These benefits should not be denied to the
people in Florida.

The second executive order requires agencies to conduct reviews
of all rules in force and identify and "eliminate or revise those that are
unduly cumbersome, restrictive, punitive or otherwise in need of revi
sion.,,69 The order also requires that agencies file reports of their ef
forts with the Governor's office every sixty days. The reports should
put rules into the categories set out in the previous executive order, or
within three new categories added in the second order: a) overly-pre
cise rules; b) rules that have an objective that can be achieved in a
more efficient, less expensive or intrusive manner than through gover
nance by that rule; and c) rules that duplicate other rules of federal,
state, regional or local governments.70

The order warns that the effort to reduce rules "does not authorize
or imply compromise of the protection afforded by law for public safe
ty, human health, the environment or any other protection provided by
the Legislarure to the citizens and the State of Florida."'· This mes
sage is fundamentally inconsistent with the reality: the requirement that
agency policy be adopted as written, published rules is itself a very
real protection for the citizens from the whim and caprice of their gov
ernment, and an important guarantee of the continued integrity of legis
lative policy as it is being applied by the executive branch.

The second order also establishes a principle of "good judgement
[sic] and common sense"n that all agencies must follow. What does
this requirement add that did not exist before? Not the requirement of
fair treatment-that certainly has always been required. What the order
adds is a single spaced, indented mantra-in the style of the Boy Scout
Oath-that all agencies can repeat to themselves to assist in the making
of fair decisions. The executive order states:

[A]gencies shall obey the following order: This agency will make
decisions in a manner that reasonably implements or interprets the

68. RICHARD J. PIERCE, JR. ET At., ADMINISTRATIVE LAW AND PROCESS 207-08 (2d ed.
1992).

69. Fla. Exec. Order No. 95-256, at 3.
70. [d. at 3-4. It is not clear what actions agencies are to take when they find an overlap

between federal, state and local regulation. Hopefully, state regulations that are detennined to
overlap other governments will not simply be scheduled for elimination.

71. Id. at 4.
n. [d. at 5.

HeinOnline -- 8 St. Thorn. L. Rev. 327 1995-1996



328 ST. THOMAS LAW REVIEW [Vol. 8

policies established by the controlling legislation so that the results
reached shall be fair, objective, and defensible without achieving
legalistic, ridiculous conclusions.73

In other words, don't embarrass us. This is hardly a high standard, and
it is certainly not an enforceable one.74

The second order also created the Governor's APA Review Com
mission (Commission), consisting of a group of people hand-picked by
the Governor to make recommendations on the administrative law is
sues of the day.7s The Commission's report was due February 1,
1996.

D. THE CABINET RESOLUTION

On February 28, 1995, the Cabinet issued a resolution that called
for the Governor and cabinet agencies to engage in the same type of
rule review and reduction efforts that the Governor ordered for his
executive agencies.76 The stage was set for the largest mass repeal of
published agency rules in Florida history.

III. THE MASS REPEAL OF FLORIDA RULES

Florida agencies have been repealing published rules at an aston
ishing pace. For the first time in history, Florida agencies repealed
more published rules in a calendar year than they adopted. The
Legislature's Joint Administrative Procedure Committee (JAPC)" has
compiled statistics that show that most of the new rules adopted
through the rulemaking process in 1995 (56.63%) were repeals.7S In
1995, 5,777 published rules were noticed for repeal. To put that figure
in perspective, again according to JAPC statistics, there were only
8,627 repeals of published rules for the entire twenty year period from
1975 to 1994. Not since 1975 have repeals accounted for more than
twenty percent of rulemaking activity. In 1995, the majority of
rulemaking activity involved repeals. That is unprecedented.

73. ld.
74. "This order is not intended to create any rights. justiciable or otherwise, in any third

parties." ld. at 7.
75. ld. at 6.
76. Cabinet Resolution, Feb. 28, 1995.
77. FLA. STAT. ch. 120.545 (1995) (establishing the JAPC).
78. Rule repeals are counted as rules because published rules must be repealed through the

same publication process used to adopt them. All statistics contained in Section III are on file
with the author.
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Given the ongoing mass repeal of published rules, the only thing
standing between Floridians and a return to the ''phantom government"
that the APA was adopted to abolish is the continued existence of
section 120.535, Florida Statutes. "Phantom government" was Senator
Dempsey Barron's phrase.79 He used it to describe the bad old days
before the present Florida Administrative Procedure Act, a time when
agency policies were not published in rules that people could find and
read. At that time, rules were kept in bureaucrats' desk drawers and
only agency insiders knew them. Everyone else found out about the
rules the hard way, for example, by running afoul of them.

The repeal of section 120.535 is central to the Governor's plans
because it is the part of the APA that requires Florida agencies to
adopt the policies they follow as written, published rules. Section·
120.535 is a threat to the longevity of the mass repeals recently accom
plished by the executive branch, since it can be used to reverse those
repeals and to require the adoption of policies that are still being fol
lowed.

Section 120.535 is enforceable through a builtwin administrative
remedy. An administrative action can be brought before the Division of
Administrative Hearings CDOAH) to force an agency either to adopt its
policies as written, published rules or to stop agencies from using those
policies when dealing with the public.sO This "put up or shut up" style
remedy can be filed by any person who is substantially affected by a
rule that the agency follows, but which it did not write down and pub
lish.

Thus, section 120.535 is an antidote to, if not a cure for,
overrepeal. Substantially affected persons can file an administrative
proceeding and require that rules that have been repealed, but are still
in force as agency policies, be again adopted as written, published
rules. If the agency refuses to do so, it must cease to rely upon those
policies. This process can be used to bring submerged policy back to
the surface for all to see. As long as section 120.535 remains in exis
tence, the recent repeals are not irreversible. When potential problems
created by these repeals become clearer, Floridians will not be entirely
without a remedy.

In the years immediately following the adoption of section
120.535, the number of written, published rules adopted by agencies

79. Maher. Into The Act, supra note 3. at 280.
80. For more detail on how this remedy works. see Maher. APA Amendments. supra note

43. at 390-407.
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increased dramatically. Statistics maintained by JAPe show that more
published rules were adopted in 1992, 7,160, than in any other year
between 1975 and 1994, and that more net rulemaking (new published
rules and amendments minus repeals), 5,840, occurred that year than in
any other year between 1975 and 1994. This increased level of
rulemaking activity was significantly higher than in previous years
(1991-4310/3858 net; 1990-4753/3823 net; 1989-4865/4244 net;
1988-3706/3359 net). This higher level of rulemaking activity contin
ued (1993-5891/5153 net; 1994-6415/5583 net) until the Governor
began calling for mass repeals of published rules early in 1995.

This increase in rulemaking came about through the bureaucracy's
voluntary compliance with section 120.535, not through the filing of
administrative proceedings to force this increase in rulemaking activity.
Relative to the other types of administrative proceedings authorized by
the Florida APA, the administrative proceedings authorized by section
120.535 are rarely used. For example, in 1995, the Division of Admin
istrative Hearings heard 6,288 disputes between Floridians and state
agencies, and of those, 217 were rule challenges and only 34 were
section 120.535 proceedings. Only seven of those 120.535 proceedings
went to final decision. In 1994, nOAH heard 7,323 cases involving
disputes between Floridians and state agencies, of those, 304 were rule
challenges and 51 were section 120.535 cases. Only 12 of those cases
went to final decision. In 1993, nOAH heard 7,309 disputes between
Floridians and their agencies, 244 rule challenges and 31 section
120.535 cases. Only 13 of those went to final decision. The fact that
rulemaking volume was up dramatically with a minimum of administra
tive litigation under section 120.535 strongly suggests that many agen
cies took section 120.535 to heart and adopted their policies as pub
lished rules in voluntary compliance with the section.

The Governor's call for mass rule repeals hit just as agencies
were getting accustomed to increasing the volume of rules adopted in
response to the requirements of section 120.535. The Governor's direc
tives caused agencies to change their course 180 degrees, to tum from
adopting all of their policies as published rules to repealing half of
their published rules. Some agencies have already repealed fifty percent'
of their rules, others are in the process of doing so, and still others are
trying to outdo the Governor by repealing more than fifty percent of
their rules.

Are published rules really the root of all governmental evil? Al
though that is the contention of both Philip Howard's book and the
Governor, the evidence suggests otherwise. The Death of Common
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Sense is based upon a string of anecdotes designed to illustrate the
point that written, published roles are not good for people. While it is
easy to tell horror stories about the hann caused by the inflexibility of
rules, it is just as easy to tell horror stories about the harm caused by
agencies unconstrained by written, published agency rules.

The history of the last three years of administrative law "refonn"
in Florida is a history of dueling anecdotes. Anecdotes have been used
in the place of evidence to establish that there are problems of admin
istrative procedure that need to be solved.81 Currently, anecdotes are
being used· in place of proof that written, published rules are bad for
Floridians.

Published agency rules protect people from government. They are
available for all to read and are usually published in the Florida Ad
ministrative Code. The publication of written roles allows people to
find and know agency policy before finding out about it the hard way.
People can change their behavior to confonn with published rules or
they can challenge the validity of published rules if they believe the
agency has acted in excess of its legislative mandate. Legislative com..;
mittees that do oversight can more easily locate and examine agency
policy if it is written into published rules than if it is in a less acces
sible or more amorphous fonn. Published rules not only warn people
of agency policy before they find out the hard way, but also protect
people from arbitrary agency action. Without written rules, an agency
can treat two people with the very same problem quite differently.

If rules are so beneficial for Floridians. why are rules under at
tack? The answer, I believe, is that written rules have been made the
scapegoat for the unpopularity of government and many of its policies.
Politicians have been able to convince people that the published rules,
and not those who write and enforce them, are the problem.

In some ways, published rules are perfect for the fall guy role.
People often find out the bad news of government policy by reading
agency rules. However, by blaming rules, the form in which unpopular
government policy is communicated, for the unpopularity of the sub
stance of the policy the rules carry, people are killing the messenger.
In their anger at government, people have allowed themselves to forget
that the rules did not write themselves.

It is amazing how effectively the executive branch has been able
to shift its own blame for bad decisions to 6'the rules" that "made

81. See Maher, Into the Act, supra note 3. at 280-82.
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them" do it. After all, the agency seeking to avoid blame in this trans
parent way has usually written the offending rule, and probably even
participated in the drafting of the legislation that gave the agency the
power to write the offending rule in the first place. If published rules
could have been written in a less inflexible way, or could have includ
ed appropriate exceptions, but did not, whose fault is that? Trying to ..
avoid blame under these circumstances is reminiscent of a case where
the defendant killed his parents and then sought mercy from the court
on the grounds he was an orphan.

The executive branch has the most to gain from the mass repeal
of published rules: the repeal frees the executive branch's discretionary
power from the constraint of rules, and the absence of published rules .
makes it more difficult to document executive noncompliance with
legislative mandates. People have quickly forgotten that section 120.535
was adopted just a few years ago because of many years of unsatisfac
tory experience with agencies that simply would not publish their rules.

Inexplicably, the argument that published rules are the problem
has not just swept the executive branch, it has even won the hearts of
many outside that branch. If we could just repeal more published rules,
many in and out of government now say, we would all be better off.
People support this opposition to published rules, not by an. analysis of
who wins and loses if the requirement that rules be written and pub
lished is repealed, but by telling anecdotes. Rules are bad because they
once required Mother Theresa to build an elevator she did not need, I
am told in the halls of power.S2 For every anecdote that can be told
about the harm done by published rules, another can be told about the
harm done by not having published rules. Indeed, it is fear of the harm
done by unpublished rules that motivated the creation of the APA that
is in place today.

To me, the mass repeal of published rules to fix any of the per
ceived problems of the administrative state is a cure reminiscent of the
medieval medical practice of bloodletting. Like bloodletting, it is dra
matic action by those who seem to not know what else to do. Like
bloodletting, the volume removed is easy to record and boast about.
But, except for creating good material for stump speeches aimed at
people who do not know any better, I cannot see how the mass repeal
of fifty percent or more of the published agency rules in Florida can
possibly be healthy for our state.

82. Philip K. Howard, The Law Goes Crazy: Americans Are Increasingly Frustrated by a
Maze of Government Red Tape and Regulation. ATLANTA CONST.. June 4, 1995, at B1.
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The supreme irony is that the very constituents and legislators
who will be placed at a distinct disadvantage by the executive's mass
repeal of published rules have given this effort praise. Recently, the
House Streamlining Committee applauded the Secretary of State's re
peal of approximately sixty percent of that agency's rules.a3 Those
enamored of the widespread repeal of published rules have not consid
ered either the case-by-case reality or the long tenn consequences of
those dramatic statistics.

Who benefits when published rules are repealed? Do constituents
really benefit by the repeal ofpublished rules that constrain the discre
tion of the bureaucrats who so many complain are· trying to run their
lives? Are constituents really advantaged when they can no· longer
know and effectively challenge agency policy in advance of its applica
tion to them? We are on the verge of placing the Florida Administra
tive Code, which contains most agency rules, on the Internet for every
one with a personal computer and a modem to find and to read. Ad
ministrative decisions interpreting those rules, and even subject matter
indexes of those orders, may soon follow. Is this really the best time to
be erasing the written, published evidence of what agency policy is?

Do legislators really win when they can no longer look in the
Florida Administrative Code and see how their legislative mandates are
being translated into the rules that run their constituents' lives? Or will
the next crisis be that legislators are shocked, shocked to see that the
executive is making decisions case-by-case without reference to any
published policy? There is certainly recent precedent for such "shock."
The legislators who passed section 120.535 were shocked to see the
dramatic growth of the Florida Administrative Code in the two years
after this section was adopted. The proper answer then is the proper
answer now. What else could happen?

Lets face facts. Mass rule repeal is a bureaucrat's dream. It allows
the executive branch an additional measure of discretion and an addi
tional measure of freedom from the challenge and oversight it does not
now enjoy. Constituents and legislators who think that mass rule repeal
will help them need a short lesson in administrative law.

When published rules are repealed, the "rules" that those pub
lished rules reflect are not also repealed. The rules remain in effect
after the published rules are repealed, unless and until the policies that
the published rules embodied are no longer followed by the agency.

83. This figure was announced by SecretaIy of State Sandra Mortham. Remarks at Com
mittee Meeting at the Capitol (Oct. 9, 1995).
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This may come as a surprise to those who support the mass repeal of
published rules in order to limit government. The repeal of published
rules does not necessarily limit government. In fact, since repeals free
the executive from the restraint of published rules, repeals may actually
increase agency power.

The effect of rule repeals is not dictated by the hopes and dreams
of those who support them; it is governed by the APA. The Florida
APA defines a "rule" in tenns of its effect on agency decisionmaking,
not in tenns of whether or not it has been published or repealed. A
published rule continues to be a rule even after it is removed from the
Florida AdIriinistrative Code, provided the agency, in the conduct of its
affairs, continues to rely on the policy that had been embodied in the
rule. Agency policy only stops being a· rule when agency policy chang
es.

It is unlikely that many of the rules "repealed" by the mass
movement now underway have actually been repealed. That is true
because of the circumstances surrounding these mass repeals. When the
Governor called for agencies to repeal half their rules, he did not re
quest that agencies change the substance of their policies. He called
upon them to change the form of their policies from published to un-
published fonn. Thus, it is very likely that agency claims-that fifty ..
percent or more of their rules have been repealed-are grossly exagger-
ated. If, at the Governor's request, an agency repeals fifty percent of
its published rules, but does not change any of its policies, it has not
effectively repealed any of its rules, as rules are defined by the APA.
What that agency has done is submerge a great deal of its policy,
destroying the published evidence of that policy and effectively hiding
its policy from public view.

Who are most at risk of colliding with this newly submerged
policy? The same people who benefit from published rules: constituents
and legislators. The mass repeal of agency rules creates policy icebergs,
with a few published rules on the surface and much unpublished policy
under the surface. This unpublished policy may be "repealed" rules that
are still actually in effect, or it may be policy that has been modified
in some unknown way since being repealed. Either way., it lurks beH

neath the surface, unknown to all but the agency insiders. Passing con
stituents cannot see this hidden policy until it is too late, but these
policy icebergs will sink passing constituents as surely as an iceberg
sank the Titanic.

Harm will come. But great hann has already been done by the
repeals that have taken place to date. People are so caught up in the
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euphoria of rule repeal, and the bragging about the large percentage of
published rules that have been repealed in such a short time, that few
have bothered to look below the surface of those statistics to see the
impact that this activity had and is having on state government. If they
did, they would see that years of work have been cast aside with little
thought or debate. What is the reality that underlies the stump speech?

One very recent case brings home many problems with mass rule
repeal. The Department of Legal Affairs decided to follow the
Governor's directive that it repeal fifty percent of its published rules.
The Department's Inspector General went through the rules and target
ed fifty percent of the agency's published rules for repeal. One group
of rules that was repealed in part during that agency's effort was the
group adopted in 1974 to implement the "Florida Little FTC Act," a
popillar consumer protection measure.84

The Little FTC Act speaks in broad terms, forbidding deceptive
and unfair trade practices.8s This broad prohibition was joined with a
grant of rulemaking authority, giving the Department of Legal Affairs
the power to make rules implementing the Act.86 Rules providing spe
cific Little FTC Act prohibitions were adopted more than twenty years
ago. These rules have not caused trouble; if anything, they have been
welcomed by both business and conswners.

Business prefers specific rules prohibiting specific behavior to
broad prohibitions against ''unfair and deceptive" conduct. Specific
provisions are easier to comply with than broad ones and specific pro
visions cause fewer surprises. Business does not oppose the Little FTC
Act. The act aids legitimate businesses by helping to root out business
es that do not play by the rules. Business does not benefit from the
repeal of the rules implementing the Little FTC Act.

Consumers feel the same way. They appreciate the certainty and
clarity of specific rules. They are often unable to say with confidence
what an unfair and deceptive trade practice is, but if what was done to
them is in the rules, they know they have a complaint. When they
complain, they can point to a role, not just argue the concept of unfair
ness. If matters go to court, judges are helped by the specificity of the
rules.

Despite the fact that it is not in the interest of either businesses or

84. See Douglas B. Brown, Florida Legislature Broadens the Scope of the "Little FTC
Act." FtA. BJ., Oct. 1993, at 50.

85. FLA. STAT. ch. 501.204 (1995).
80. FLA. STAT. ch, 501.205(1) (1995).
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consumers to repeal the published rules implementing the Little FTC
Act, many of those rules were recently repealed to meet the Governor's
rule repeal quota. The repeal of one specific group of Little FTC rules
was challenged. That group of rules concerned unfair and deceptive
trade practices involving residential rental properties. One of those rules
states that "retaliatory eviction" is an unfair and deceptive practice.
Retaliatory eviction is the practice of evicting a tenant for complaining
to the government. Counterclaims for retaliatory eviction, based upon
this administrative rule, have been brought in Florida courts for twenty
years. The proposed repeal placed this practice in jeopardy.

A proposed rule challenge was filed, challenging the repeal as
arbitrary and capricious.87 After reviewing the challenge, the agency
almost immediately withdrew its repeal of the rules governing residen
tial tenancies and. went looking for some less defended published rules
to repeal in their place.lI8 Many rules have not been so lucky. How
many published rules have been repealed, but would not have been
repealed if someone knowledgeable had stepped forward and pointed
out problems with the repeal? The repeal process has been moving so
fast that little thought or debate has preceded many repeals.

Some overarching legal issues have also been ignored. For exam
ple, has anyone given any thought to how the courts will view all
these repeals? Assume for a minute that the retaliatory eviction rule
had remained repealed. Put yourself in the place~ of a judge faced with
a motion to dismiss a retaliatory eviction claim under the Little FTC
Act. The landlord's lawyer argues that the repeal of the published rule
declaring retaliatory eviction to be an unfair and deceptive trade prac
tice shows that the Department of Legal Affairs no longer considers
that activity to be prohibited. He argues that the repeal of the rule
signals that the agency has changed its policy.89 If you were not
aware of all the politics being played with rules in Tallahassee these
days, or even if you were, would you find the landlord's argument
compelling?

The implications of this analysis should concern members of the
executive branch. They have recently completed the repeal of literally

87. Childress v. Department of Legal Affairs, Case No. 95-3040RP (DOAH 1995).
88. This demonstrates the power of the proposed rule challenge remedy, a remedy the

Governor opposes.
89. Which rules of construction apply and what result they dictate is certainly a matter for

future argument. Many of the repeals state. in the materials filed with the repeal. that the re
peal is for other than substantive reasons. If, and how, this will affect the way the courts view
these repeals is an open question.
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thousands of published rules; I believe much of the policy formerly
contained in those repealed rules still remains in force, at least in the
agencies' minds. How successful will opponents be in using traditional
rules of construction to argue that agencies and others may not contin
ue to follow the policies embodied in repealed rules, even if changing
the policies was not the agencies' actual intent in repealing published
rules? Will an agency be "hoist on its own petard?"

The implications of this could be far reaching because repeal of
fifty percent of an agency's rules must reach far into agency policy. It
is hard to believe that state agencies are so incompetent that fifty per
cent or more of their published rules are duplicative, unnecessary or
out-of-date. Thus, the repeals have probably moved far beyond house
cleaning and deeply into the substance of agency regulation.

How deeply these repeals have moved into substance depends on
the agency. We can expect to find the most substantive repeals in the
best run agencies, because agencies that have done careful rulemaking,
kept their rules current, repealed old rules as they should, and never
adopted duplicative or unnecessary rules have few unnecessary rules to
repeal. Agencies that have never bothered to revise their rules and that
have been sloppy and careless have plenty of material to work with.
Thus, a fifty percent quota across the board forces the careful agency
to cut deep into substance and allows agencies who have done a poor
job to avoid that result.

The whole concept of a fifty percent repeal is more of a publicity
stunt than a rational approach to reducing regulation. I believe that this
uniform rule repeal quota is per se arbitrary and capricious. A uniform
fifty percent quota impacts unevenly. It is not at all tailored to the
circumstances that matter, such as how much housekeeping needs to be
done in an agency's published rules and how deeply agency repeals
will cut into substance.

Of course, all this assumes that the agencies faced with a repeal
mandate are not meeting that mandate, at least in part, by simple
tricks, like renumbering their rules. If all agencies are doing is taking
ten rules and creating one rule with ten subparts, then some part of
this mass repeal is a wasteful show. I do not blame the bureaucrats
who are doing this. I think it is strong evidence that they are protect
ing necessary rules from destruction. Each "consolidation" is a quiet
protest of the Governor's arbitrary mandate. I know of no one who has
tried to determine the extent to which this is going on, but it is occur
ring.

Returning to the landlord tenant proposed rule challenge discussed
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earlier, the Department of Legal Affairs, after withdrawing its repeal of
the challenged landlord tenant rules, came back with a second
rulemaking notice--one proposing to consolidate the entire chapter that
was saved from repeal by dividing it into two rules, leaving the rule
titled "Definitions" and. merging the other sections of the chapter into a
rule titled "Unlawful Acts and Practices.,,90 The latter rule is simply a
consolidation of six existing rules. According to the documentatioIl
submitted by the Department of Legal Affairs in the rulemaking pro
ceeding, the proposed rule "merges" the existing rules to "streamline"
the existing rules into one rule.91

.Although such "streamlining" does no good, it can cause harm.
.The APA provides that every rule must state its specific authority and
law implemented.92 Putting ten rules together into one rule, for exam
ple, and then stating the "specific authority" and "law implemented" at
the end, makes it difficult to know exactly which paragraph of the new
"megarule" is supported by which statutory authority or is implement
ing which law. An argument could be made that consolidated rules
exhibiting this problem are invalid because they fail to comply with the
requirements of section 120.54(7), Florida Statutes.93 Also, there is a

. single subject requirement for rules, just as there is for statutes. Section
120.54(8), Florida Statutes94 may be violated by rule consolidations
that merge rules on different subjects.

Many insist that at least some good is coming out of the mass
repeal of published rules. Agencies that have not looked at their rules
in years have recently done so, resulting in the removal of duplicative,
unnecessary and out-of date rules. Nevertheless, congratulations are not·
in order. When the baby is thrown out with the bath water, the suc
cessful disposal of the bath water deserves no praise.

What should state government be doing to address concerns about
published rules? First, it should develop and implement better training
for agency personnel involved in rule drafting. Workshops could use
the anecdotes in The Death Of Common Sense to illustrate the kind of
problems that badly drafted rules can cause. Those in government who

90. 21 Fla. Admin. Weekly 9031 (Dec. 22. 1995).
91. Id.
92. FLA. STAT. ch. 120.54(7) (1992). "Each rule adopted shall be accompanied by refer

ence to the specific rulemaking authority pursuant to which the rule was adopted and a refer
ence to the section or subsection of the Florida Statutes or Laws of Florida being implemented,
interpreted or made specific." Id.

93. Id.
94. FLA. STAT. ch. 120.54(8) (1992). "Each rule adopted shall contain only one subject

"
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have extensive rule drafting expertise could share their expertise with
less experienced personnel. Written materials about rule drafting could
be developed and shared. The old state rule drafting manual has not

. been updated in years and needs quite a bit of work.

Second, state government could put politics aside and really study
the impact of sections 120.535 and 120.54, Florida Statutes, on the
executive branch. The executive branch has been complaining about
ruIemaking requirements for years,9$ but has not been able to back up
its concerns with evidence that it has suffered any real harm from
being required to adopt its policies as written, published rules. Scholar
ship suggests that there are differences between federal and state law
that make it both feasible and beneficial to require rulemaking at the
state level while not requiring it at the federal leve1.96 At some point,
the war of anecdotes should cease and the government should actually
examine the realities involved.

IV. THE VETO

The Governor's veto message explained that Governor Chiles had
two priorities during the 1995 legislative session.97 The first was the
repeal of section 120.535, Florida Statutes.98 "The second step [he]
called for was a sunset of executive branch rules by the end of the
1996 session of the Legislature, with the exception of those found
either by [himself] or the Legislature to be essential to protection of
human health and public safety."99 Shortly after the session began, the
Governor called for two more refonns, "flexibility in decision-making
and a simplified Administrative Procedure Act."loO

The Governor noted quite correctly that the bill he vetoed did not
repeal the requirement of rulemaking. Although it repealed section
120.535 as the Governor had asked, the bill restated the repealed re
quirements in another section of the biIl.101 Section 120.535 was

95. See Maher, APA Amendments, supra note 43, at 408-18.
96. Arthur E. Bonfield, Mandating State Agency Lawmaking by Rule, 2 B.Y.U. J. PUB. L.

161, 178 (1988). Professor Bonfield spoke at two administrative law conferences in Tallahassee,
Florida just before the Legislature adopted section 120.535; his thinking on this issue was in
strumental in the adoption of that section. Stephen T. Maher, The Seventh Administrative Law
Conference Chairman's Introduction to the Symposium Issue, 18 FLA. ST. U. L. REV. 607, 613
(1991) [hereinafter Maher. Administrative Lcrw Conftrence].

97. Veto Message, supra note 59, at 2.
98. Id.
99. Id.

100. Id. at 3.
1OJ. ld. at 5.
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adopted by the Legislature in 1991, after an examination of fifteen
years of experience under the Florida APA revealed that some agencies
simply were not adopting their policies as written, published rules, as
some felt the APA had always required them to do. The Governor's
opposition to section 120.535 has been .longstanding, although the ur
gency in his call for its repeal has increased with the recent mass re
peals.

In 1991, the Governor seriously considered a veto of the bill that
created section 120.535. He eventually decided to cut a deal with the
Legislature and allow the bill to become law without his signature. In
return, the Legislature agreed to delay the effective date of section
120.535 until 1992 and to seriously consider ways to simplify proce
dure, especially rulemaking procedure, under the APA.

There is a strong argument to be made, although the Governor
has yet to make it, that the Legislature has not held up its end of that
bargain. The proposed APA revision recently vetoed by the Governor
would have increased the complexities of the rulemaking process, not
simplified them. The Governor's answer to this legislative response has
been to urge the repeal of section 120.535. If section 120.535 is re
pealed, it will not matter how complex the ru1emaking process is or
becomes. Agencies will no longer use it. The rulemaking process, with
all its carefully negotiated complexities, will collect dust. Unpublished
policy will govern.

The veto message also explained that "[i]t is time to reject the
rules-dominated system of government created over the last 30
years."I02 The bill vetoed by the Governor focused on increasing the
complexity of rulemaking, a direction with which the Governor funda
mentally disagreed. The Governor concluded that U[t]hese amendments
afford the regulated community rights of which most small businesses
and the vast majority of citizens in this state have no interest in avail
ing themselves."lo3 Those who would benefit from the bill he vetoed,
the Governor insisted, were the same people who benefitted from the
present complexities of rulemaking, "special interests" seeking competi
tive advantage.1o,; The Governor also explained in his veto message,
"I see the battle in the domain of administrative law as one between
the small businesses of this state and those with the resources to partic
ipate to participate successfully in a complicated, rules-dominated, pro-

102. ld. at 2.
103. ld. at 3.
104. ld. at 4.
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cess-oriented, highly·specialized governmental system unfriendly to
those without those resources.~'105

This is a surprising perspective, given the fact that the Chamber
of Commerce, an organization that thinks it represents small business in
Florida, was one of the strongest proponents of the vetoed legislation.
It also ignores the fact that administrative process can and does em
power the weak, those whose problems would be ignored by the bu
reaucracy in the absence of that process~ whether or not the bureaucrats
involved take the new Boy Scout Oath. Special interests do not really
need· strong protections in the APA to get the ear of administrators.
Special interests can get access to agency decisionmakingthe old fash
ioned way, through their political muscle.

Many important administrative law decisions in Florida were made·
by little people who, with the help of lawyers who never charged their
clients a penny, used the APA to fight the bureaucracy. If all that peo
ple will listen to today is anecdotes, many· anecdotes can be told about
how the APA, over the last twenty years, has been used by legal aid
lawyers and pro bono counsel to help the poor and the sick to prevail
against the "common sense" of bureaucrats-bureaucrats that we are
now being asked to trust in lieu of APA protections. The now reviled
complexities of the act brought these people justice. And the heavens
did not fall.

v. THE NEXT ROUND

The Governor called for simplification of the APA during the last
session, and a bill proposing a simplified APA was reviewed by the
Governor's APA Commission. It will likely be introduced in the 1996

. seSSIOn.

The Governor has recently been promoting the adoption of a
simplified APA. In· theory, this revision would not make substantive
changes, but would make the APA more readable and easier to under
stand. The idea that the Governor would want to make the APA, which
he opposes in significant part, more readable and easier to understand
brings out the same natural skepticism that an offer·by the fox to rede
sign the henhouse might raise.

The draft of the Governor's technical APA revision is really quite
impressive. It is careful and comprehensive, and it must have taken
many hours of work by many people to put it together. 106 I do not

105. !d. at 5.
1011. I know a number of the people involved in the project, and I am sure that they
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believe that the revision is necessary, and I think it will promote con
fusion and create unnecessary costs. I oppose replacing the existing
APA with the proposed draft.

If someone does me a favor and cleans up my office and clears
my desk, it may look to all the world like I am more organized. How
ever, if I do not know where everything was placed, that cosmetic
cleanup will be a hinderance, not a help. I will need to search high
and low for things that used to be right at my fingertips. Even if it is
well-intended, the Governor's technical revision of the APA is precisely
that kind of a cleanup. It has put familiar things in unfamiliar places.
The people who work with the APA already know where everything is.
If the Act's requirements are extensively rewritten and reorganized, the
people who work· with it will have difficulty finding even the most
familiar things. This will create confusion and inefficiency, despite the
neatness of the draft.

The draft reorganizes material in unfamiliar ways. For example, in
the draft, all the exceptions to normal administrative procedure are put
together. The present APA puts the exceptions to normal procedure
right in the procedural sections that they modify. The merit of either
system of organization can be argued in the abstract. However, the
debate cannot remain abstract. Thousands of people work with the
APA. They know where things are, and how requirements are stated,
and they will be unfamiliar with any restatement or reorganization of
those requirements.

Proponents of the draft argue that it makes the APA more read
able, and hence more accessible to ordinary people. The reality is that
ordinary people do not read the APA, and, even if the APA is made
more "readable," it will not be less complex (assuming the draft makes
no substantive change to the APA). Even the most readable APA will
still require the reader to draft pleadings, to participate in discovery
and to conduct hearings, tasks that unrepresented people simply are not
well equipped to perfonn.

Perhaps this draft is a prelude to further efforts to simplify the
substance of the APA. Once the language of the APA is simplified, it
could be argued, the next logical step is to simplify the processes
themselves. We have. heard calls for greater simplicity of process for

worked hard and conscientiously on this revision. I believe that they were trying to improve
the administrative process by contributing their time and effort to this endeavor. I do not in
tend to cast aspersions on the drafters in airing my concerns about this project. but I do have
concerns.
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several years now, although no such changes have yet been adopted. I
have warned about the downside of simple process: simple process will
put less power in the hands of people trying to check government
power and participate in the shaping of agency policy.107 A reduction
in the power substantially affected people have over agency policy
would certainly not be opposed by the Governor.

This draft is yet another APA solution in search of a problem.lOS

Because the real audience for this draft is composed of those who
work with the Florida APA, there is no readability or organizational
problem to be solved here. I know of no court decisions, administrative
decisions or law review articles that have identified· the organization or
readability of the APA as a significant problem or that have called for
a revision of the kind advanced by the Governor. Even the anecdotal
evidence, collected by the Legislature at the many public hearings it
has conducted in connection with proposed revisions to the APA in
recent years, does not suggest that the organization or readability of the
APA is a significant problem.

The situation here stands in stark contrast to the situation that
preceded the addition of section 120.535, Florida Statutes, to the APA.
Section 120.535 is the section that the Governor has demanded the
Legislature repeal. Its adoption was preceded by fifteen years of court
decisions concerning how rulemaking requirements should be read and
enforced. That case law shows vacillation at best, and confusion at
wors~ in this important area. The adoption of section 120.535 was the
result of widespread calls for refOIm that were heard at the Seventh
Administrative Law Conference and in law review articles of the
day.l09

The proposed revision will not only create confusion while solv
ing a non-problem, it will also make years of history and experience

107. Maher. Into the Act. supra note 3. at 284·86.
108. Most APA "reforms" proposed over the last few years have been solutions in search

of a problem. See id. at 281. People have forgotten the reform spirit that motivated the cre
ation of the present APA. See Stephen T. Maher, Patricia Ann Dore and the Florida Admin
istrative Procedure Act, 19 FLA. ST. U. L. REv. 951, 953 (1992) [hereinafter Maher, Patricia
Ann Dore].

109. Patricia A. Dare, Seventh Administrative Law Conference Agenda and Report. 18 FLA.
ST. U. L. REv. 703 (1991); Johnny C. Burris, The Failure of the Florida Judicial Review
Process To Provide Effective Incentives For Agency Rulemaking. 18 FLA. ST. U. L. REv. 661
(1991); Maher, Administrative Law Conference, supra note 96, at 613-14 (1991) (noting that
the idea of required rulemaking had been proposed by Professor Arthur Bonfield at the Sixth
Administrative Law Conference and had been considered, but had not been adopted. during the
1990 legislative session).
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under the Florida APA harder to locate and harder to apply in future
disputes. The legislative history of the APA and the case law interpret
ing it are tied to section numbering that will change radically if the
draft is adopted. In addition, the draft does not just renumber sections
of this act; it divides the sections, moving sentences here and there,
and creates new sections that are amalgamations of parts of old sec
tions. This dispersion of provisions will effectively separate the APA

. from its legislative history and the case law interpreting it. This will
create. new difficulties, for those who work with the APA, in connect
ing the provisions of the draft with their past.

There are also substantial costs, in . terms of retraining and lost
productivity, that will necessarily result from the adoption of the pro.;,
posed draft. The Governor's proposal will create a need to retrain thou
sands of people, many of whom work for the state government, just to
keep them competent to do their jobs effectively. Even the language of
administrative law will change. Administrative law· is an area dominated
by numbers that signify proceedings, rights and responsibilities. Two
people familiar with the Florida APA may well have the following
exchange: "1 filed a 54(4) the other day." "Did you also ask for a
54(3)?" This is a meaningful conversation to people who understand
the APA. If the numbers change, so will the jargon, and so will the
number of people who understand it.

Finally, the timing of such a rewrite of the APA could not be
worse. As federal social services programs dissolve, thereby shifting
fewer social services dollars and greater responsibility for social servic
es policy to the states, the APA takes on even greater significance.
This act provides the mechanism for orderly and effective public partic
ipation in the development of new social services policy in Florid~ and
in decisions about how, when, where and on whom social services
money should be spent.

Until after the fall of the Berlin Wall, few realized the extent to
which the iron hand of communism had kept infighting among various
groups from rising to the surface. The war in Bosnia has shown us
what can happen when a strong central authority dissolves and groups
are left to fight among themselves for the spoils that remain.

Florida faces a future of dissolving federal authority over, and
support for, a variety of social programs. The federal government will
shortly withdraw from its position as chief funder and regulator of the
state delivery of social services. A reduced federal financial and regula
tory commitment will result in block grants to the states, tied with few
restrictions. The states will remain as the ones who decide the difficult
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questions concerning the proper allocation of those funds.
In the past, there was nothing to fight about at the state level.

The money and the mandates concerning how it was to be spent all
came from Washington. In the near future however, the survival of
people, programs, and institutions may be at stake when important
decisions about funding and program rules are made at the state level.
This deregulated future will .release conflict among many groups and
individuals, conflict that has been restrained by years of heavy-handed
federal control. The Governor and the Legislature will have responsibil
ity for resolving the conflict created by fewer federal mandates and
fewer federal dollars.

The Legislature may respond to this conflict by delegating signifi
cant authority to the executive branch to decide the more divisive is':'
sues. This gives legislators the best of both worlds: they can accept the
thanks of constituents who agree with an agency's ultimate resolution
of a difficult issue, and they can deny responsibility for the result when
the agency resolves an issue against an irate constituent.

The .executive branch ultimately takes the heat when the Legisla
ture passes the buck in this way, not only from unhappy constituents,
but, ironically, from the Legislature itself. We have seen many exam
ples of legislative hearings that air constituent complaints and result in
the public chastisement of agency employees as a result of the agency's
failure to follow the vague mandates of the Legislature.

When important policy decisions are delegated to agencies, the
Florida APA takes on special importance. As I have explained in many
articles,l1O the Florida APA places significant power to affect agency
decisionmaking into the hands of those substantially affected persons
who know how to use it. This is no accident. The APA evidences a
distrust of administrative government and significant limitations on the
power of the bureaucracy.J1I

The two provisions that the Governor especially dislikes are, po
tentially, two of the most powerful in shaping executive policy: section
120.535, requiring that policies be adopted as rules, and section
120.54(4), enabling substantially affected individuals to challenge pro
posed agency rules. If new policies must be articulated in written rules,
and if competing interests are strongly represented in the rule adoption
process, substantially affected groups and individuals will have a say in

)10. Maher, Into the Act, supra note 3, at 284; Maher, APA Amendments, supra note 43,
at 373; Stephen T. Maher. No Angels. supra note 66.

111. Maher. Patricia Ann Dore, supra note 108, at 953.
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the new policies that are developed. While this may slow things down
and place some limitations on executive agency discretion, it will none
theless assure that those with the most to lose are hear~ at the most
significant time and place in the pr~~ess.

If, on the eve of this significant shift of power from the federal
government to the states, the APA is rewritten and reorganized, confu
sion and uncertainty about the adniinistrative process in· Florida, and
how to effectively participate in it, may take their toll. One value the
APA has promoted from its beginning, twenty years ago, is to make
administrative practice less a matter for agency specialists and more an
activity in which ordinary bar members can engage. Lawyers who are
not APA specialists have had experience in various degrees, over the
last twenty years, with the APA. A central panel system for conducting
hearings and a unifonnity of process across a spectrum of different
agencies have helped to make more limited experience broadly transfer-
able.. .

If adopted, the proposed rewrite of the Florida APA will reduce
the number of lawyers willing to venture into this newly rewritten,
reorganized and renumbered area, and increase the number of special
ists who must take the time to relearn what is no longer familiar. If
the number of lawyers competent to participate in APA matters is re
duced by this revision-just as demand for those services is likely to
increase because of the new responsibilities placed on the states for
policy development-the likely result of the adoption of the revision is
less access to the administrative process, not more access. After all,
you cannot tell a judge that you can no longer find a provision in the
APA-although you are certain that it is still in there-because the
substance of the APA has not been changed.

Finally, if the simplified act becomes the vehicle for APA refonn,
it will be easier to remove important provisions from the APA during
the legislative process, and harder to make sure that important provi
sions are not removed.

In short, this revision is unnecessary and will create confusion and
uncertainty at a time when stability in administrative procedure could
provide important benefits.

VI. CONCLUSION

For reasons explained more completely elsewhere, I agree with the
Governor that the Legislature presented to him a bill that should have
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been vetoed. 112 I disagree with the Governor's decision to require
mass rule repeals, using a fifty percent quota, without engaging in
meaningfhl debate. I am wary of his effort to make the APA more
readable, when his opposition to much of it is so well known.

There are rumors that the Legislature may try to override the
Governor's veto, thus forcing adoption of last year's APA bill. Not
only is this a bad idea on the merits, but an override attempt would
show that the Legislature is still fighting the last war. The Legislature
must tum its attention to the issues of the day: the ongoing mass re
peal of agency rules and the simplified APA. The Legislature must
look to see how much damage has already been done by mass repeal
and how much of that damage can be repaired. It should look carefully
at the advantages and disadvantages of the simplified APA bill.

The Legislature should be prepared for the Governor's next politi
cal gambit. The Governor will probably deliver a great speech and an
nounce that he did his part to lessen overregulation by reducing rules
by approximately thirty percent in the first year. He will assert that he
is well on the way towards delivering on his promise of repealing fifty
percent of the published rules within two years. The Governor will say
that it is now time for the Legislature to do its part. He may say that
he cannot go farther without the repeal of section 120.535, Florida
Statutes, and the repeal of other statutes that require that written, pub
lished rules be adopted. Finally, he may claim that the Legislature is
standing in the way of progress.

The moment will be one of truth, and not one for more politics.
There will be two choices: legislators can cave in to the Governor out
of fear that if they resist they will be branded "overregulators" or "red
tape artists," or legislators can expose the Governor's brilliant political
strategy for what it is. They can say ~'don't blame the rules, blame the
rulemakers." The legislators can stand up and raise the important ques
tions about what the Governor is doing. After all, it is the Legislature's
power that the Governor is challenging; if legislators will not defend
their own power, then no one else will.

112. Maher. Into the Act. supra note 3. at 292-99.
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